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In the span of a few short years, the U.S. Supreme Court
overturned eight centuries of legal doctrine on the trial jury
once considered fundamental in Anglo-American law. The
Court dispensed with the federal requirement of a unanimous
twelve-person jury based on what critics say was faulty legal
and scientific reasoning. As a result, many states that had
required unanimous twelve-person juries began reducing the
size of their juries and modifying the unanimous decision rule.
In Nebraska, since the jurisdictional maximum for county
courts was raised, more plaintiffs' attorneys are filing suit in
county court, presumably in part because of the six-person jury.
The number in the box is a product of history, but it is also sub-
ject to revision. This article discusses the key facets of the
debate: the history, the science and the practice.

I. History

The History of the Unanimous Twelve-Person Jury

For nearly 800 years, since the "Great Charter of English
Liberties" known as the Magna Carta, English and, by exten-
sion, American law has enshrined for free people accused of
crimes the right to trial by a jury of one's peers.1

Article III of the United States Constitution provides for
criminal trials by jury. One of the demands of Anti-Federalists
for ratifying the Constitution was that guarantees for trial by
jury in both criminal and civil cases must be extended. As a
result, the Seventh Amendment was added.2 Thomas Jefferson
so revered the jury that he wrote, "I consider [trial by jury] as
the only anchor ever yet imagined by man, by which a govern-
ment can be held to the principles of its constitution."3 It is a
fundamental right of due process applicable to the states under
the Fourteenth Amendment.4 Today, every child educated in
the United States associates the jury with justice.

Twelve is the number Americans generally associate with
juries. Despite the reality that juries are often smaller, twelve
retains a symbolic meaning.5 The movie title Twelve Angry
Men instantly connotes a jury; Six Angry Men would not have
the same effect.

A jury of twelve has great historical significance. Even
before the Magna Carta extended the right to trial by jury,
English law directed the sheriff to assemble a jury by requiring
"twelve, legal men from the neighborhood to swear that they
will make known the truth according to their conscience."6

Some five hundred years later, Blackstone wrote, "the founders
of the English law have, with excellent forecast, contrived that
... the truth of every accusation ... should afterwards be con-
firmed by the unanimous suffrage of twelve of his equals and
neighbours, indifferently chosen and superior to all suspicion."7

The founders of this country drew from Blackstone's
Commentaries when developing state constitutions and the fed-
eral government, so the link between a jury and twelve jurors
was commonly known.8

The fundamental nature of the twelve-person jury in the
U.S. was affirmed by the Supreme Court in 1898. In Thompson
v. Utah, the Court considered whether the State of Utah could
try someone under state law requiring only eight jurors when
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the felony crime was committed in the Territory of Utah, then
governed by federal law. After concluding federal law applied,
the Court turned to the question of whether "jury" in the
Constitution and the Sixth Amendment meant "a jury consti-
tuted, as it was at common law, of twelve persons, neither more
nor less".9 The court concluded that "jury" and "trial by jury"
had "the meaning affixed to them in the law as it was in this
country and in England at the time of the adoption of [the
Constitution]."10 Thus, conviction by an eight-person jury
deprived the defendant, Thompson, of his Constitutional
rights.11

The Court rejected the Utah Supreme Court's conclusion
that "if a jury of eight men is as likely to ascertain the truth as
twelve, that number secures the end," and that "there can be no
magic in the number twelve, though hallowed by time."12 To
the contrary, the U.S. Supreme Court wrote, "the wise men
who framed the Constitution of the United States and the peo-
ple who approved it were of opinion that life and liberty, when
involved in criminal prosecutions, would not be adequately
secured except through the unanimous verdict of twelve
jurors."13

It was not until 1968, 70 years after Thompson, that the
Court considered whether the Due Process clause of the
Fourteenth Amendment required states to provide jury trials in
criminal cases that, in federal court, would be tried to a jury. In
Duncan v. Louisiana, the Court held that "the right to jury trial
in serious criminal cases is a fundamental right" which the
States must provide to those in its jurisdiction.14

The Attack on the Unanimous Twelve Person
Jury 12

The Case of Williams v. Florida

In the wake of Duncan came cases contesting which attrib-
utes of a jury trial were fundamental rights. One such case,
Williams v. Florida, addressed the number of jurors serving on
a criminal case. The Court held in Williams that "the 12-man
requirement cannot be regarded as an indispensable component
of the Sixth Amendment" except in criminal cases involving
the possible imposition of the death penalty.16

The Court based its decision on an analysis of the histori-
cal origin of the twelve-person jury and some "experimental"
research. It concluded that the twelve-person jury "appears to
have been a historical accident"17 unrelated to the jury's pur-
pose, which it said was "to prevent oppression by the
Government", specifically, "the corrupt or overzealous prosecu-
tor and against the compliant, biased, or eccentric judge.""18

"Given this purpose," the Court stated, "the essential fea-
ture of a jury obviously lies in the interposition between the
accused and his accuser of the common sense judgment of a
group of laymen", a role, the Court asserted, which is "not a

function of the particular number" of jurors.19 The Court's
elaboration deserves scrutiny. It said:

To be sure, the number should probably be large
enough to promote group deliberation, free from
outside attempts at intimidation, and to provide a
fair possibility for obtaining a representative cross-
section of the community. But we find little reason
to think that these goals are in any meaningful
sense less likely to be achieved when the jury
numbers six than when it numbers twelve -- par-
ticularly if the requirement of unanimity is
retained. And, certainly the reliability of the jury
as a factfinder hardly seems likely to be a function
of its size.20

To bolster its assertion that a six-person jury was function-
ally equivalent to a twelve-person jury, the Court asserted that
the few experiments that existed "indicate that there is no dis-
cernible difference between the results reached by the two dif-
ferent-sized juries." The Court concluded that, "neither cur-
rently available evidence nor theory a suggests that the twelve-
man jury is necessarily more advantageous to the defendant
than a jury composed of fewer members."21

Criticism of Williams v. Florida

The Court's conclusions were, and continue to be, met with
a great deal of criticism, not only by other justices and legal
scholars, but also by scientists. Justice Harlan, dissenting, said
"I consider that, before today, it would have been unthinkable
to suggest that the Sixth Amendment's right to a trial by jury
is satisfied by a jury of six, or less, as is left open. . . ." He
described the Court's approach as a "circumvention of history"
which "is compounded by the cavalier disregard of numerous
pronouncements of this Court that reflect the understanding of
the jury as one of 12 members. . . ."22 Justice Marshall, dissent-
ing in part, wrote, "As I see it, the Court has not made out a
convincing case that the Sixth Amendment should be read dif-
ferently than it was in Thompson, even if the matter were now
before us de novo-much less that an unbroken line of precedent
going back over 70 years should be overruled."23

Legal scholars disparaged both the legal reasoning and the
interpretation of scientific research. Peter W. Sperlich opined
there were three "casualties of Williams: . . . history, the
American constitutional tradition, and empirical evidence."24

He asserted that the Court's "notion of 'empirical evidence' was
of embarrassing incompetence" and cited one commentator
who gave the harsh opinion that "[t]he willingness of the Court
to be persuaded by such flimsy evidence lays bare its lack of
concern for the institution of jury trial."25 Robert H Miller
concluded that Williams was wrongly decided, that Williams
and its progeny should be overruled, and that all state and fed-
eral courts should return to the twelve-person standard.26

Scientists lambasted the Court for its interpretation of
existing studies. Most notable, perhaps, was the response of
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researcher Hans Zeisel, whose work with Harry Kalven was
cited by the Court in support of its decision.27 Zeisel corrected
the Court, stating that his "findings were quite different" from
the Court's presentation of them.28 In addition, he said the
other studies cited provided "scant evidence by any standards"
to conclude there was "no discernable difference" between six-
and twelve-person juries."29 Indeed, the Court's characteriza-
tion of the "experiments", as the Court called them, was woe-
fully inadequate. Of the six, "the first was a mere assertion with
no evidence; the next three were casual observations of the ver-
dicts rendered by [two] smaller juries. . . ; the fifth was merely
a report that a smaller jury had been used; and the sixth was a
discussion of economic advantages", having no bearing on the
functioning of a jury.30

Williams' Progeny

Williams was followed by Apodaca v. Oregon, 406 U.S. 404
(1972) and Johnson v. Louisiana, 406 U.S. 356 (1972), which
addressed the question of unanimity, and Colgrove v. Battin,
413 U.S. 149 (1973), which addressed the juror number
requirement for civil cases under the Seventh Amendment. Not
surprisingly, Apodaca and Johnson held that the Sixth
Amendment does not require unanimous jury decisions in
criminal cases and Colgrove held that neither the Seventh
Amendment nor federal statutes prohibited civil juries of fewer
than twelve. Like Williams, these decisions were met with crit-
icism, particularly Colgrove.

In Colgrove, the Court first erred in reaffirming the "sound-
ness" of its conclusion in Williams, stating, "Significantly, our
determination that there was 'no discernible difference between
the results reached by the two different-sized juries,' drew
largely upon the results of studies of the operations of juries of
six in civil cases."31 The Court then erred a second time by
averring that new studies had "provided convincing empirical
evidence of the correctness of the Williams conclusion."

The Court's assertion that its reliance on the studies in
Williams was accurate, despite published criticisms, astonished
the well-respected scholars who had thoroughly explained the
Court's errors. They found even more disturbing the Court's
reliance on four more studies (two of which were merely
unsigned student notes in law reviews) as providing "convinc-
ing empirical evidence" when they did not.

Michael J. Saks wrote an article aptly entitled, "Ignorance
of Science Is No Excuse" in which he asserted, "The quality
of…scholarship displayed [by the Supreme Court] would not
win a passing grade in a high school psychology class. . . ."32 He
explained,

What the Court did not realize was that not all
empirical studies are equal…. Studies using poor
methods tell one nothing; but they can seriously
mislead because their findings still may properly

be called 'empirical.' The empirical studies cited in
Colgrove v. Battin, because of their faulty meth-
ods, said much less than the Court thought they
were saying.33

Hans Zeisel, joined by another noted researcher, Shari
Seidman Diamond, responded with an article entitled,
"'Convincing Empirical Evidence' on the Six Member Jury", in
which they said the Court's "failure to evaluate empirical
research properly raises serious questions." After analyzing the
flawed research, they concluded that the Court's reliance on the
"four studies and nonexistent evidence in Williams" leading to
its conclusion that there is no discernible difference between
six- and twelve-person juries was "a disconcerting picture."34

The Limits of Williams: Five is Too Few

In Williams, the Court commented in a footnote, "We have
no occasion in this case to determine what minimum number
can still constitute a 'jury,' but we do not doubt that six is above
that minimum."35 In Ballew v. Georgia, 435 U.S. 223 (1977) the
Court considered what number constituted too few jurors. The
petitioner, Ballew, challenged his misdemeanor trial by five
jurors.

The Court framed its review of the five-member jury in
terms of "whether it inhibits the functioning of the jury as an
institution to a significant degree."36 Ignoring its erroneous
reliance on dubious scientific research, the Court reaffirmed its
holding in Williams and proceeded to examine more empirical
studies that "raise significant questions about the wisdom and
constitutionality of a reduction below six."37

The Court identified five research findings that caused
concern:

1. smaller juries have less effective group delibera-
tion;

2. the accuracy of verdicts in smaller panels is in
doubt because the reduced jury size and resulting
verdict variability raise the risk of convicting an
innocent person;

3. as juries become smaller, verdicts of jury delib-
eration in criminal cases will fluctuate "to the
detriment of" the defense (in part, because per-
sons in small groups with minority viewpoints are
less likely to adhere to them);

4. smaller jurors will have less representation of
minority groups in the community; and 

5. "several authors have identified in jury research
methodological problems tending to mask differ-
ences in the operation of smaller and larger
juries." 38

After discussing these findings, the Court stated, "While
we adhere to, and reaffirm our holding in Williams v. Florida,
these studies . . . . lead us to conclude that the purpose and
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functioning of the jury in a criminal trial is seriously impaired,
and to a constitutional degree, by a reduction in size to below
six members."39

Thus, although the Court had no "doubt that six is above
that [Constitutional] minimum" in Williams, which it expressly
reaffirmed, the Court in Ballew concluded that five is below
that minimum. Since we no longer count some people as frac-
tions, it would appear that the Court really is concluding that a
six-person jury is the constitutional minimum. In addition, it
implicitly recognizes that there is, indeed, a functional differ-
ence between a twelve-person jury and a smaller jury.40

II. The Science

It's Legal, But . . . : An Examination of the Costs
and Benefits

Article I of the Nebraska Constitution is the Bill of Rights,
including the right to trial by jury. It states:

The right of trial by jury shall remain inviolate,
but the Legislature may authorize trial by a jury of
a less [sic] number than twelve in courts inferior
to the District Court, and may by general law
authorize a verdict in civil cases in any court by
not less than five-sixths of the jury.41

Although the right to a twelve-person jury now exists in
District Courts, amending the State Constitution is always
possible. In this time of economic crisis and budget shortfalls,
it is conceivable that jury size could become an issue. A bill
pending in the Legislature this year recommended increasing
the compensation to jurors to minimum wage, raising the ques-
tion of what sources of funding senators contemplated and
whether they considered any contemporaneous cost reduc-
tions.42

Any discussion of reducing the number of people required
for a jury should begin with the recognition that the consider-
able concerns that led the Court in Ballew to conclude that
five-person juries fail to meet constitutional standards arose out
of comparisons of six-person juries with twelve-person juries.
That raises serious questions about whether six-person juries
serve the justice system well.43

According to Williams, the purpose of the jury is to protect
people from government oppression.44 Because that narrow
definition met with substantial criticism,45 other aspects of jury
function deserve consideration as well. Indeed, since the con-
stitutional question in reducing jury size is functional equiva-
lence, one ought to consider that function broadly.46

An analysis of the Court's discussion yields some addition-
al criteria which should be weighed. They include drawing on
"the commonsense judgment of a group of laymen", "commu-
nity participation and shared responsibility" in rendering ver-
dicts in criminal cases, effective group deliberation, insulating

triers of fact from outside pressure, and providing "a fair possi-
bility for obtaining a representative cross-section of the com-
munity." Secondary purposes include allowing public participa-
tion in the administration of justice, enhancing public confi-
dence in the law, contributing to a favorable view of judges, and
strengthening the ties of the public to the government.47

Implicit in the Court's statement that its "essential feature" of
a jury arises from its "interposition between the accused and his
accuser" is the notion of the jury functioning as a check on the
legislative and judicial branches of government.48

This function may have contributed to suspicion about how
the Court could dispatch with eight centuries of legal prece-
dent. Sperlich, referring to the Williams line of cases as "a rev-
olution" in American law noted, "[N]ot only was this revolu-
tion unexpected, it also was uncompelled. There were no irre-
sistible forces of legal or societal development to which the jus-
tices were forced to pay homage."49 This, he argues, is bound to
raise suspicion.50 Others have also questioned the Court's (and
other courts') motives.51 While conspiracy-like theories may
seem somewhat irrational, the fact that they exist has potential
implications for the trust with which the public views the
courts.

In Ballew, the Court provided the benign rationale explain-
ing, "The States utilize juries of less than twelve primarily for
administrative reasons. Savings in court time and in financial
costs are claimed to justify the reductions."52 Thus, from the
States' perspective, determining the number of people who
should make up a jury is a cost-benefit analysis.

Jury Numbers and Unanimity

A discussion of jury numbers and cost/benefit issues
requires mention of unanimity requirements. As Zeisel
observed, when a jury need not decide unanimously, that jury is
effectively a smaller jury.53 This reality was implicitly recog-
nized in Burch v. Louisiana 441 U.S. 130 (1979), which found
unconstitutional the conviction of a defendant by five out of six
jurors. It found that a non-unanimous verdict in a six-person
jury (where the defendant is accused of a nonpetty offense)
"presents a similar threat to preservation of the substance of the
jury trial guarantee" as did the five-member jury in Ballew.54

The reduced number simply did not meet Constitutional
requirements.

In Burch, the State gave economic justifications for its ver-
dict rule, as occurred in Ballew. The Louisiana courts claimed
the non-unanimous verdicts of five to six reduced juror delib-
eration time and reduced the number of hung juries.55 These
benefits, among those alleged to reduce costs, make a good
starting point for examining the data.

General Scientific Consensus

Social scientists devote entire books to the discussion of the
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scientific research on jury behavior. Therefore, this discussion
of scientific consensus must be painted with a broad brush,
glossing over nuance and dissent.

Deliberation Time

The research generally substantiates the existence of some
difference in deliberation times between juries of different size
and unanimity rules. A six-person jury takes less time to reach
a verdict than does a twelve person jury which, as Saks and
Marti put it, "is not a controversial finding."56 Inefficiencies in
the deliberation process make the larger group take longer.57

Similarly, it should be no surprise that non-unanimous juries
deliberate for shorter time periods.58

In both cases, the reduced time has implications for the
quality of deliberations-a factor that is key to the Supreme
Court's functional equivalence inquiry. The time difference in
six-person juries may reflect less deliberation on the substantive
issues of the case.59 In jurisdictions requiring unanimous jury
verdicts, all jurors have the opportunity to present their views
and, consequently, jurors with minority opinions report greater
satisfaction with their service.60 Unanimity rules also affect the
type of deliberative process used. Deliberation under a unani-
mous verdict rule is driven by evidence; when the majority
rules, deliberation is driven by verdict.61

However, the actual cost savings in smaller juries may not
be significant.62 Actual average time differences tend not to be
great.63 In addition, time differences diminish when controlling
for other factors, such as the amount in controversy,64 severity
of the crime, and the complexity of cases.65

Hung Juries

As with jury deliberation time, research substantiates that
larger juries are more likely to deadlock, or "hang", than are
smaller juries. The Kalven and Zeisel study cited in Williams
came to that conclusion because a single person voicing a
minority view in a group of six will have more psychological
difficulty countering the opinion of the other five than would a
juror who has an ally confronting ten other jurors.66 A meta-
analysis by Saks and Marti of fifteen hung jury studies from
1972-1990 found that jury size does have a statistically signifi-
cant effect on the rate of jury deadlocking.67 Similarly, a unan-
imous verdict rule tends to result in higher hang rates.68

In 2003, the National Center for State Courts (NCSC)
published an extensive research project funded by the National
Institute of Justice examining the rates of hung juries. The
researchers gathered data from 30 urban jurisdictions and
found the average hung jury rate in criminal cases was 6.2%.69

They estimated that the national average would be somewhat
lower, which would bring it closer to the national average 5.5%
rate (including state and federal courts) that Kalven and Zeisel
found in 1966.70 They also learned that hung jury rates varied

greatly from court to court, so while the average might be low,
some jurisdictions would be high.71

In comparing criminal cases in state courts in four different
jurisdictions, the NCSC researchers found that the hang rate
varied widely from jurisdiction to jurisdiction. In contrast, fed-
eral courts had a steady low rate of hung juries, varying from an
average high of 2.0% to an average low of 1.2% from 1980 to
1997.72 They also found that criminal cases had a higher hang
rate than did civil cases, which had six-person juries.73

However, jury size is not the only factor correlated with
deadlock. Civil trials, which have a lower rate of deadlock, have
a lower burden of proof, which may make it easier to achieve
consensus.74 Case ambiguity, i.e., the relative weakness of evi-
dence, also plays a role in hung jury verdicts.75 Locale seems to
have an impact, as well; higher density and heterogeneous juris-
dictions tend to have higher hang rates.76 Thus, federal juris-
dictions which encompass larger and more rural areas have a
lower hang rate.

Although governments prefer to avoid hung juries, it
should be noted that from the perspective of criminal defen-
dants and their counsel, a higher hang rate is preferable, as it
reduces the chances for an inaccurate verdict.77 In fact, most
hung juries in criminal cases "do not reflect a lone holdout or
even two dissenters, but rather a more evenly divided final
vote",78 suggesting that alternatives to trying the case might be
better. In addition, service on a hung jury appears to have a pos-
itive impact on former jurors' subsequent participation in
democracy, as measured by voting. The only study to examine
the relationship between jury service and subsequent voting
patterns found that "previously infrequent voters who had the
intense deliberative experience of a hung jury ... experienced a
6.8% increase in their voting rate in the years after completing
their jury service."79

Quality of Deliberations: Participation

As discussed in the context of deliberation time, shorter
deliberations in six-person juries may reflect shorter delibera-
tion on substantive issues. Because a single juror in a six-person
group is under greater psychological pressure conform, she
might not even express her contrary opinion.80 This pressure
should not be underestimated. Saks explains that "the differ-
ence between having one ally (10-2) and having no allies (5-1)
is as great a psychological difference as one is ever likely to
experience in daily life."81 In non-unanimous juries, jurors with
minority positions may be marginalized because they need only
deliberate until they have a majority consensus,82 so minority
views may not be thoroughly discussed. These findings are con-
sistent with Justice Blackman's statement in Ballew that "pro-
gressively smaller juries are less likely to foster effective group
deliberation."83
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Quality of Deliberations: Verdict Accuracy

Another finding mentioned in Ballew is that the accuracy
of jury verdicts tends to diminish in smaller groups. One reason
for this is that larger juries collectively remember evidence
more accurately.84 Another is that a larger group more effec-
tively counters biased individuals, yielding greater objectivity.85

Conversely, a single persuasive or strongly opinionated person
in a small jury is likely to have greater influence than in a
twelve-person jury.86 Participation is also a factor since, in
smaller groups, jurors in the minority are less likely to con-
tribute important facts or perspectives in conflict with the
group discussion.87

In criminal cases, verdict accuracy is described in terms of
Type 1 and Type 2 errors. In that context, a Type 1 error is con-
victing an innocent person and a Type 2 error is acquitting a
guilty person. Studies relied on by the Ballew Court found that
Type 1 errors increase as the size of the jury diminishes.88

However, Saks has suggested that Type 2 errors are more fre-
quent because the conviction rate is so high (near 80%) and
because of the increase in variability in verdicts with small
juries.89

Diminished Predictability of Verdicts

Greater variability in jury verdicts equates with diminished
predictability. In deciding the award in any given civil case,
larger juries will produce more moderate awards.90 In other
words, smaller juries will produce more awards on the extremes.
From a statistical standpoint, "Saks explains that reducing the
sample size by one-half (from 12 to 6) increases the variability,
or standard error, by 41 percent."91 Obviously, this makes it
much harder for counsel to predict the outcome of a case.
Trying cases is more of a gamble.

Less Representative Juries

In Williams, the Court opined that, although theoretically
larger juries would yield more diverse perspectives, "in practice,
the difference between the twelve-man and the six-man jury in
terms of the cross-section of the community represented seems
likely to be negligible."92 Saks responded by suggesting the did
Court know (but ignored) what informed citizens exposed to
public opinion polls know: because we are a diverse society, "the
larger the sample, the more representative it is."93 Concretely,
he explained, this means that repeatedly drawing random sam-
ples of twelve jurors will ensure that defendants have one or
more minority on their juries 72% of the time; when randomly
drawing six, that number drops to 47% of the time-a 25% dif-
ference.94 The conclusion: "[s]maller juries are more likely to
contain no members of minority groups."95

This factor, perhaps more than any other, may explain why
"[t]hose who have studied jury size almost uniformly oppose"
reducing the number from twelve.96 Our national community

shares the understanding that all have a right to a trial by a fair
and impartial jury of peers. From the perspective of legal histo-
ry and social science, how can a trial be fair if it is not represen-
tative? 

Implications for Policymakers

Policymakers have a duty to weigh the economic benefit of
reducing (or retaining, in the case of small juries) the number
of jurors constituting a jury against the harms caused by that
reduction or retention: reduced deliberation time, fewer hung
juries, diminished quality of deliberations in terms of participa-
tion and verdict accuracy, greater fluctuation in jury verdicts
and less representative juries. In addition, policymakers ought
to consider the consequential benefits of community participa-
tion, including greater civic engagement and confidence in and
approval of the justice system.

The Nebraska juror handbook provides sage advice: "The
administration of justice is not a process in which shortcuts
should be taken simply to speed up the procedure. The deter-
mination of truth and the fair and equitable application of the
laws are important."97 Although the Supreme Court sanc-
tioned such shortcuts in Williams, the Nebraska Supreme
Court recognizes these greater purposes.

II. The Practice

Trial Attorney Preference

Harry Kalven, Jr., the law professor and Constitutional
scholar who collaborated with Hans Zeisel on the ground-
breaking treatise, The American Jury, was especially concerned
about the rights of criminal defendants. But trial attorneys,
whose role is to advocate for their clients may have different
perspectives, depending on whom they represent.98 Starr and
McCormick stated that "[w]hen the attorney is given a choice
of jury size, there is no absolute rule to follow."99 This is due in
part because the statistics show averages; they do not predict
what any single jury might look like or how it would behave.

But based on the research, criminal defense counsel should
prefer larger juries, both for predictability reasons and for rep-
resentativeness, particularly when race or ethnicity is a poten-
tial issue. For those in civil practice, in theory, plaintiffs should
prefer smaller juries, as they are more likely to go high
(although they are also more likely to render a defense verdict.) 

However, as Starr and McCormick point out, the research
does not indicate how jury size and pro-plaintiff and pro-
defense attitudes interact.100 Strongly held attitudes may affect
jury behavior at a level not measured in the research. And atti-
tudes change over time. This is true for criminal trial attorneys,
as well. Thus, an attorney's need may change over time, as well
as from case to case, depending on whom they represent.
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Certainly the research demonstrates that jury size does
matter on a macro level. But, for the practicing attorney, who
has to deal with individual juries, experience and intuition
count. If lawyers perceive different jury sizes yield different ver-
dicts, jury size matters at that level, too.

Several attorneys shared their perspectives on the jury size
they prefer when advocating for their clients. Nebraska defense
attorney Stephanie Stacy prefers twelve person juries because
she can better assess the risk of going to trial for her client;
there is more predictability in a group of twelve. Ken Suggs, a
former ATLA (now AAJ) President who practices all over the
U.S., prefers six person juries, because he has fewer to persuade.
Guy Kornblum, a highly respected California attorney who
joined the plaintiff 's bar after serving as insurance defense
counsel for many years, still prefers a twelve-person jury for his
clients. Tony Shafton, also defense-counsel-turned-plaintiff 's
counsel and a formidable trial adversary, offered a different per-
spective. When asked whether he prefers smaller juries or larg-
er juries, he responded, "I'm such a ham-give me twelve. I want
an audience!"
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