To Tell the Truth: Voir Dire in the Age of Neuroscience*
By Jill P. Holmquist, J.D.
To tell the truth, the goal of voir dire examinations in jury selection has remained
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unchanged for centuries. Voir dire, meaning “to speak the truth” , is an ancient practice
for assessing jurors’ potential partiality. In the 1760s, William Blackstone discussed voir
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dire in his Commentaries and described the right to challenge jurors “propter affectum ,
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for suspicion of bias or partiality”. He lauded the practice as part of the greatness of
English law. It is equally important in the law of the United States.
While the ultimate goal of voir dire is the same as it was 250 years ago, it is important to
employ modern voir dire strategies in this day and age. Because neuroscience confirms
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that jurors’ preexisting attitudes and preferences influence their decision-making and
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we recognize implicit bias exists, it is crucial to employ the best techniques that enable
judges and attorneys to identify jurors’ biases.
Several practices assist in making voir dire successful, from the use of supplemental
juror questionnaires to not rehabilitating obviously biased jurors.
Supplemental Juror Questionnaires
Although technically not part of voir dire, supplemental juror questionnaires (“SJQs”)
that supplement (or replace) the standard court form provide great assistance in
identifying jurors who may be partial and unfair to a litigant. They are used in State and
Federal courts across the country in all types of cases, from intellectual property matters
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to personal injury suits. Jurors tend to tell the truth more in SJQs than in open court in
front of a judge.
Typically, SJQs ask for some background information, such as education and
occupation of the juror and spouse or partner, and sometimes strange but potentially
revealing questions (e.g., what bumper stickers are on your vehicle). More importantly,
though, they focus on questions that are specifically correlated to unfavorable attitudes
for each litigant.
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Attitudes are greater predictors of verdicts than are demographic information. For
instance, a civil defendant has reason to be concerned about a juror who harbors the
belief that if a case makes it to court, the defendant must have done something wrong.
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Such a question on an SJQ would be beneficial to that defendant. A personal injury
plaintiff might ask about a belief in caps or limits on damages. A party challenging a
patent might ask about a belief that the Patent and Trademark Office’s determinations
are complete proof of validity.
Some questions might be open-ended, while others might be phrased in agree/disagree
statements. Questions might also require an answer on a scale, as in strongly agree to
strongly disagree. Others might offer a choice between two to four alternative opinions
about a subject.
SJQs are particularly helpful when a litigant is a minority or the case or the parties
relate to a sensitive subject about which some people may have strong views. In a case
involving a minority member, one question might be about negative experiences with
people of that group. In a case involving child sexual abuse, it is important to ask
whether the juror or someone close has been the victim of sexual abuse. In these cases, it
is important to permit jurors to mark questions as private and afford them an
opportunity to explain outside the hearing of other jurors.
SJQs can range from one page to several and have varied formats, from tables to
columns to standard line-by-line questions. Although they can help streamline the
process, follow up voir dire is essential in order to determine whether jurors’ beliefs are
so strong that they warrant excusal for cause.
Attorney-Conducted Voir Dire
While SJQs can be of great assistance in voir dire, attorney-conducted voir dire is
critical. The formality of the courtroom and the respect afforded the judge make it
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difficult for people honestly respond to a judge’s questions. They tend to tell the judge
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what they believe the judge wants to hear. As a result, knowing they are supposed to
be impartial, it is very difficult for jurors to tell the judge they cannot be fair and
impartial.
Although jurors are more forth-coming with attorneys, just the mere presence of the
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judge causes jurors to shift their answers to more conservative positions.
be more prone to shifting their responses than are men.
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Women may

In addition, judges may use
13

language in a way that suggests the correct answers to their questions, which
enhances the tendency for jurors to conform their answers to the judge’s preference.
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Given the difficulties imposed by judge-conducted voir dire, it is far more preferable for
attorneys to conduct voir dire.
Challenge-Focused Voir Dire
One of the reasons, besides time savings, judges are sometimes reluctant to permit
lengthy attorney voir dire is the perception that attorneys just want to use voir dire to
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indoctrinate jurors. While attorneys may want to educate jurors about the law or case
facts, the primary goal of most attorneys today is “getting the bad jurors sent home” as
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trial lawyers Lisa Blue (also a psychologist) and Robert Hirschhorn plainly put it.

Rather than argue their case, savvy attorneys try to identify biased jurors and help them
admit that they are biased. Because it is difficult for jurors to admit their bias, attorneys
often have to let jurors know being honest is only just. This is completely appropriate,
given the law’s guarantee of a fair and impartial jury and the role of voir dire in
effecting that.
The next most important goal of voir dire is to elicit sufficient information to exercise
peremptory challenges intelligently. Again, this has nothing to do with indoctrinating
jurors. The focus is on jurors who may have a hidden or implicit bias that they fail to (or
cannot) disclose.
Challenge-focused questioning is evident when attorneys ask for disclosure of views
unfavorable to their own clients.
Adequate Time
If attorneys are to conduct voir dire in a way that yields information useful both for
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cause and peremptory challenges as is the parties’ right , it is vital that they be given
sufficient time for voir dire. Ten minutes is far too little and even a limitation of a few
hours can serve as an artificial restriction that prevents full inquiry of biased jurors.
Appellate courts frequently reject appellate arguments based on retention of biased
jurors because counsel failed to ask the right question that would elicit an admission of
bias. Therefore, trial judges should keep in mind that liberal voir dire enables counsel to
ask enough questions to detect bias in jurors and to make a sufficient appellate record.
Judges are understandably concerned with efficiency, but justice should trump
efficiency. As Blackstone wrote, “[L]et it be ... remembered, that delays, and little
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inconveniences in the forms of justice, are the price that all free nations must pay for
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their liberty in more substantial matters....”
“Rehabilitation” of Partial Jurors

Neuroscience leads to another issue we should reconsider in the interests of justice:
juror rehabilitation. When jurors indicate they have a leaning toward one party, the
judge typically asks if the jurors can be fair, or whether they can set the opinion aside
and decide the case on the law and the evidence. Commonly, jurors agree because they
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know the “right” answer, often to the detriment of one of the parties. Therefore,
judges should be careful in the way they phrase rehabilitation questions to avoid
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communicating their preferred response.

In addition, judges need to be aware that jurors do not suddenly become impartial just
by saying they can be. Biased people unconsciously interpret information in a biased
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fashion, even when given information that contradicts their biases. Chief Justice
Marshall recognized this truth in 1807. Regarding a juror who has a strong opinion, he
wrote, “Such a person may believe that he will be regulated by testimony, but the law
suspects him, and certainly not without reason. He will listen with more favor to that
22

testimony which confirms, than to that which would change his opinion....”

Such people should be excused for cause. As Chief Justice Marshall wrote, “The great
value of the trial by jury certainly consists in its fairness and impartiality. Those who
most prize the institution, prize it because it furnishes a tribunal which may be expected
to be uninfluenced by an undue bias of the mind.”
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Conclusion
The purpose of voir dire has always been identifying biased jurors. And the
Constitution requires impartial juries. Voir dire is the last opportunity for ensuring that
right. When jurors tell the truth about their attitudes and beliefs, attorneys can assess
their fitness for a particular case and, when appropriate, challenge them for cause.
When judges acknowledge jurors’ partiality and grant challenges for cause, the right to
an impartial jury is effectuated and justice is served.
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